DECISION No 10617 DATED  31.10.2006 ON ADMINISTRATIVE CASE No 9304/2006, FIVE-MEMBER PANEL OF THE SUPREME ADMINISTRATIVE COURT


Article 127, paragraph 9 of the Law on Territory Planning

The Supreme Administrative Court of the Republic of Bulgaria, Five-Member Panel, Second College, at closed session of the panel composed of:

CHAIRMAN:

ANDREJ ICONOMOV
MEMBERS:

ZAHARINKA TODOROVA
TANYA VACHEVA

MARIETA MILEVA

ILIANA DOYCHEVA

with Secretary and with the participation of the Public Prosecutor heard the report delivered by Judge ILIANA DOJCHEVA under administrative case No 9304/2006
The case proceedings are conducted by the order and procedure of Article 213 and the following of the Civil Procedure Code (CPC) in connection with Article 11 of the Law on the Supreme Administrative Court.

The proceedings are initiated upon the filing of a private complaint by Dimitrina Dimova Dimova  and Tsvetanka Dimitrova Pophristova against Decision No 8118/18.07.2006 of Three-Member Panel, Second College,  on administrative case No 9744/2005 as per the inventory list of the Supreme Administrative Court. It is asserted in the private complaint that the appealed Decision is unrightful because it is in contradiction with the material law and through its issuing were committed substantial violations of the jurisdictional rules. Set forth are detailed considerations for the non-compliance with the law of the challenged Order, as well as for the latter’s illegality. It is claimed that the Order of the Minister of Regional Development and Public Works does not concern the approval of the General Development Plan of a populated area of national importance on account of which it does not fall into the hypothesis of Article 127, paragraph 9 of the Law on Territory Planning. 

The respondent – the Minister of Regional Development and Public Works did not express an opinion on the private complaint.

The private complaint is lodged in the due term and it is procedurally admissible but upon consideration on the merits it is groundless.
With the appealed Decision the Three-Member Panel of the Supreme Administrative Court left without consideration the complaint of Dimitrina Dimova Dimova  and Tsvetanka Dimitrova Pophristova against order No RD-02-14-432/07.07.2005 of the Minister of Regional Development and Public Works with which on the grounds of Article 127, paragraph 9 of the Law on Territory Planning the  General Development Plan of the “Tourist Resort Location “Samokov-Borowets-Beli Iskur” was approved as per the accepted graphic parts representing an integral part of the Order, and the proceedings on the lawsuit were suspended.
With a view to leaving without consideration the complaint and suspending the court proceedings under the case the Three-Member Panel of the Supreme Administrative Court set forth considerations for the inadmissibility of the complaint as being lodged against an administrative act which was not subject to judicial supervision. The Court referred to the provision of Article 127, paragraph 9, sentence 2 of the Law on Territory Planning, as well as to Decision No 5/09.05.2006 on constitutional case No 1/2006 with which was rejected the request for the Court to find the anti-constitutionality of the provision of Article 127, paragraph 9, sentence 2 of the Law on Territory Planning, pointed out that this norm was of procedural character and on this account accepted that the complaint was inadmissible.

The present court panel finds that the motives set forth by the Three-Member Panel of the Supreme Administrative Court are rightful and corresponding to the gathered evidence under the case. It is ascertained in an undisputable manner that the challenged Order is issued on the grounds of Article 127, paragraph 9 of the Law on Territory Planning. It contains detailed motives pointing out that it affects a populated area of national importance which is specified in the Order.

At the moment of the Order’s issuance, namely 7 July 2005, and at the moment of the complaint’s lodging the wording promulgated in State Gazette, issue 65/2003, was effective, but with State Gazette, issue 103/23.12.2005 the wording was amended by the addition of the words “the Order is final and it is not subject to appeal” into paragraph 9 of Article 127. Unquestionably, the pointed out legal norm is of procedural character which leads to inadmissibility of the complaint as lodged against an administrative act which is not subject to judicial supervision.  Since the Order is not subject to appeal, then the Court’s pronouncing on the relevant arguments for illegality is also inadmissible. The illegal act is subject to inspection as regards the compliance with the requirements for the legality of administrative acts. In order to pronounce judgment for illegality of an administrative act the court needs to ascertain, by the order and procedure envisaged by the law to this end, substantial violations of any whatsoever of the requirements for legality. Consequently, the Court’s pronouncing on the illegality issue is referring to inspection for compliance with the law which in this case is inadmissible by the force of law. 

By the issuing of the appealed Decision the procedural rules violations claimed in the complaint were not admitted, namely the rule of Article 188 of the Civil Procedure Code was not violated.

Considering the set forth above the private complaint should be rejected and the appealed Decision should be left in force as rightful and compliant with the law. 

On account of the set forth considerations and on the grounds of Article 217 of the Civil Procedure Code in connection with Article 11 of the Law on the Supreme Administrative Court the Supreme Administrative Court, Five-Member Panel 

DETERMINED  AS  FOLLOWS:

LEAVES  IN  FORCE  Decision No 8116/18.07.2006 issued on administrative case No 9744/2005 as per the inventory list of the Supreme Administrative Court.

THE DECISION is not subject to appeal.

